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Introduction

In this issue, we are very pleased to publish Leon Trakman’s
introduction to The Law Merchant. Building upon the work of
the Nobel Prize-winning economist Friedrich A. Hayek,
Trakman considers the Law Merchant to be one of the best
historical examples of the way in which alegal system develops
out of customary practices and is able to adapt smoothly to
changing economicand social circumstances. Ashe makes clear,
the Law Merchant owes its flexibility to an environment that is
essentially free from the meddling and interferences of
monarchs, parliaments, and bureaucrats. In the international
sphere, where anarchy reigned de facto, no one state was power-
ful enough to impose its conception of what was legal on the
rest, and so the freedom required for a spontaneous order
to develop was present. Merchants were at liberty to trade and
to adjudicate their disputes as they saw fit. The result was
the development of a system of law that we now know as the
“Law Merchant.”

Unlike most modern historians of law, Trakman explicitly
interprets the development of the Law Merchant within a
theoretical framework based upon the idea of spontaneous
ordering. A topic that he touches upon indirectly concerns the
relationship between spontaneouslegal ordersand spontaneous
social and economic orders. The precise nature of the relation-
ship between these different spontaneous orders is 2 complex
oneandunfortunately there isno space here to go into any detail;
however, one can say that the relationship is a reciprocal one.
Changes in the definition of property rights and the degree to
which they are legally protected profoundly influence political
and economic activity. Conversely, changes in social and
economic practice exert considerable pressure on the legal
system and demand to be recognized explicitly in law. If the legal
system is free enough to adapt and absorb changes, and the
English, American, and postwar Western European systems
appear tobe, then these changes will be gradually and peacefully
accommodated. On the other hand, if the legal system is not
free enough to accommodate economic and social changes,
then the result can be revolution and a radical and violent
restructuring of the legal system and the property rights it
enforces. These issues require much further thought and
development if the nature of spontaneous orders, as well as the
nature of modern revolutions, are to be fully understood.

In our usual Crosscurrents section we bring your attention
to some recent works on the revolutions taking place in Cen-
tral America; the social and economic effects of war in
nineteenth-century Europe and the opposition of liberals to its
devastating consequences; Norman Barry’s writings on political
philosophy; John Gray’s analysis of two giants of the classical
liberal tradition, John Stuart Mill and Friedrich A. Hayek; and
the recently-discovered environmental dangers of even a
“limited’” nuclear war.

Law Merchant
by Leon Trakman

Recommended Reading

Norman Barry, ‘‘The Tradition of Spontaneous Order;”’
Literature of Liberty, Summer 1982, Vol. V,No. 2, pp.
7-58.

Levin Goldschmidt, ‘‘Handelsrecht,” in Handworterbuch der
Staatswissenschaften, ed. J. Conrad et al. (Jena: G.
Fischer, 1909-11, 3rd revised edition), Vol. V, pp.
316-27.

FA. Hayek, Law, Legislation, and Liberty (University of
Chicago Press, 1973), Vol. 1, Chapter 2, ““Cosmos and
Taxis,” pp. 35-54.

F.A. Hayek, “The Results of Human Action but not of Human
Design,” in Studies in Philosophy, Politics, and
Economics (University of Chicago Press, 1967), pp.
96-105.

William Mitchell, An Essay on the Early History of the Law
Merchant (Cambridge University Press, 1904).

Peter Stein, Legal Evolution: The Story of an Idea (Cambridge
University Press, 1980).

The classical liberal concept of spontaneous ordering is vital
to any understanding of the complexities of large-scale, volun-
tary human activity. When large numbers of individual actors
take steps to fulfill their plans, the unintended and unplanned
resultis aspontaneous order, an order that Hayek has defined
as “‘the results of human action but not of human design” (bor-
rowing from the eighteenth-century Scottish social philosopher
Adam Ferguson). See Hayek's essay on this topic, *“The Results
of Human Action but not of Human Design,” in Studies in
Pbilosophy, Politics, and Economics (University of Chicago
Press, 1967), pp. 96-105.

By peacefully pursuing their own self-interest, millions of
people spontaneously interact within the market place, settl-
ing upon the price of goods through the interaction of supply
and demand, even though no law, no deliberate design, has
required them to actinthismanner. Adam Smith referred to this
process of unplanned but coordinated action as the “‘invisible
hand” (Inquiry into the Nature and Causes of the Wealth of
Nations, ed R.H. Campbell and A.S. Skinner [Indianapolis:
Liberty Classics, 1981], Vol. I, p. 456) because what made the
market work was indeed “‘invisible” and not deliberately
contrived.

‘Today we describe this process as spontaneous ordering and
observe it in the evolution of law, economics, politics, and even
language. Of vital importance for 2liberal political order is that
spontaneous structures contribute to social and economic well-
being. This is because they have demonstrated by their existence
and continued evolution that they have served and continue to
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serve the common interests of the participants.

Some useful background material on the theory of spon-
taneous order includes Ludwig von Mises, Human Action
(Chicago: Henry Regnery Co., 3rd revised edition, 1963);
Friedrich A. Hayek, Law, Legisiation, and Liberty (University
of Chicago Press, 1973), Vol. I; Carl Menger, Problems of
Economics and Sociology (Urbana: University of Illinois Press,
1963), ed. Louis Schneider; Michael Polanyi, The Logic of Lib-
erty: Reflections and Rejoinders (University of Chicago Press,
1980); Thomas Sowell, Knowledge and Decisions (New York:
Basic Books, 1980); Peter Stein, Legal Evolution: The Story of
an Idea (Cambridge University Press, 1980); and Bruno Leoni,
Freedom and the Law (Los Angeles: Nash, 1972).

A curiously neglected writer on spontaneous orders is the
great classical liberal social theorist Herbert Spencer. See his
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edition, London: J. Murray, 1861)and (London: Oxford Univer-
sity Press, 1930), ed. Sir Frederick Pollock. A complete
bibliography of Maine’s writings is contained in George Feaver,
From Status to Contract: A Biography of Sir Henry Maine,
1822- 1888 (London: Longmans, Green, and Co., 1969). A more
modern treatment of the same theme can be found in Bruno
Leoni, Freedom and the Law (Los Angeles: Nash, 1972).

A particular illustration of the growth of a common law
system can be found in the laws of England. Indeed, the pro-
per noun ‘‘Common Law’’ has acquired a specific meaning
throughout the English-speaking world. It refers to laws that
have arisen from the customs and usages that were ‘‘common”
to the communities of England. As a system of law today, the
common law has extended its reach across the globe, from
Britain to the countries of the British Commonwealth and the

‘(The English common law) acquired its shape instead from what
individuals did in their daily lives, in the conduct of their family and
business affairs, and in their relations with villages and towns across

England.”

essay, ‘‘Specialized Administration,” in Man versus the State:
With Six Essays on Government, Society, and Freedom, ed. Eric
Mack (Indianapolis: Liberty Classics, 1981), pp. 435-86.
However, thebest and most comprehensive introduction is pro-
vided by Norman Barry in “The Tradition of Spontaneous
Order,” Literature of Liberty, Summer 1982, Vol. V, No. 2,
pp. 7-58.

The evolution of the legal systemis a paradigm of spontaneous
ordering at work. For example, the evolution of the common
law as asystem is attributable in large measure to spontaneous
ordering. After all, common law, as the name implies, grew out
of the usages and customs that were common to communities
ofpeopleassociated with one another. Asgroups of people came
into contact insocial units, they fashioned habits of association
that, through continual use, evolved into customand ultimately
into law itself. The legal rules so formed stemmed from the com-
mon assumptions that arose among people abouthow to act or
not to act in a particular situation, not from the command of
some superior authority that functioned independently of the
social unit and imposed its will deliberately and forcefully on
the community.

Ontheidea oflegal evolution and its historical development,
see Peter Stein, Legal Evolution: The Story of an Idea (Cam-
bridge University Press, 1980). On the evolution of custominto
law, the work of the German historical school is quite relevant,
especially that of Friedrich Karl von Savigny, Zum Berufun-
srer Zeit fiir Gesetzgebung und Rechtswissenschaft (originally
published in 1815), translatedby A. Howard as On the Vocation
of Our Age for Legislation and Jurisprudence (London, 1831;
New York: Arno Press, 1975) and System des beutigen Romi-
schen Rechts [System of Contemporary Roman Law] (Berlin:
Veit, 1840-49), 8 volumes.

On the important transition from status-based law to law
based onliberal notions of contract, see the many works of the
great Victorianjurist Sir Henry James Sumner Maine, Disserta-
tions on Early Law and Custom (London: J. Murray, 1891,
revised edition); Village Communities in the East and West
(London: J. Murray, 1871); and his most famous contribution
to legal theory, Ancient Law: Its Connection with the Early
History of Society and its Relation to Modern Ideas (Original

United States. Yet this system grew out of the practices of peo-
ple wholived and functioned in England in centuries gone by.
These communities developed their own particular practices
in response to the dictates of mutual need; these practices
gradually solidified into wider usages as more people adhered
to the same codes of behavior.

From this natural process custom was born, and from custom
the common law system tooksits form. The system of common
law was not purposefully planned, nor did it grow out of the
imposition of aset of higherlegal commands upon the diverse
communities of England. Itacquired its shape instead from what
peopledidin their daily lives, in the conduct of their family and
business affairs, and in their relations with towns and villages
across England. It was spontaneous, yet it gave rise toa vastbody
of law.

Ontheevolution of the English common law system, see Sir
Frederick Pollock and Frederick William Maitland, History of
English Law before the Time of Edward I (Cambridge Univer-
sity Press, 2nd edition, 1968), 2 volumes; T.FT. Plucknett, A
Concise History of the Common Law (Boston: Little, 1956);
G.RY. Radcliffe and G. Cross, The English Legal System (Lon-
don: Butterworths, 1964); Sir Carelton Kemp Allen, Law in the
Making (Oxford: Clarendon Press, 1958); Roscoe Pound, The
Spirit of the Common Law (Boston: Marshall Jones, 1921).

The process of spontaneous ordering is not peculiar to the
common law system of England. Spontaneous activities have
evolved wherever human beings have interacted in accordance
with their natural interests, seeking to satisfy personal ends
within a social framework that is free enough to incorporate and
respond to such ends in a process of self-ordering. Another
important example of spontaneous ordering can be foundin the
development of the body of law known as the Law Merchant.
The Law Merchant evolved out of the practices of medieval mer-
chants as they transacted their business across regional boun-
daries throughout Europe, Asia Minor, and North Africa. It is
abody of law that arose spontaneously out of the needs of mer-
chants and found its life-blood in the transportation and
exchange of goods and services in the market places of the
medieval world.

The classic account of the development of the Law Merchant
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and its eventual incorporation into English law is Gerard
Malynes, Consuetudo, vel Lex Mercatoria, or the Ancient Law
Merchant (London: 1622; facsimile reprint Amsterdam:
Theatrum Orbis Terrarum Ltd; Norwood, New Jersey: Walter
J.Johnson, 1979). The most comprehensive studies of the com-
parative development of the Law Merchant are the works of
Levin Goldschmidt, especially Handbuch des Handelsrechts
(Stuttgart: F Encke, 1891, 3rd edition), Part I: Universale
Geschichte des Handelsrechts; Vermischite Schriften (Berlin:
1901), 2 volumes; and his summary account in the article
“Handelsrecht,” in Handworterbuch der Staatswissenschaf-
ten (Jena: G. Fischer, 1909~11, 3rd revised edition), ed. J. Con-
rad etal., Vol. V, pp. 316-27.

In English, the best introductions are provided by William
Mitchell, An Essay on the Early History of the Law Merchant
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munitiesaccepted the customs of merchants aslaw because by
doing so they advanced the commercial potential of the
environment in which trade took place. For example, merchant
courts, as opposed to non-merchant courts, willingly took mer-
chant custom into consideration when making a decision. Oral
testimony, unacceptable in non-merchant tribunals, was readily
admitted before merchant judges. Informal hearings, not
generally allowed in the ordinary courts of law, were common
practice in merchant courts.

Even the judges of the Law Merchant were merchants. They
wereselected from the ranks of merchants and they applied the
law in a way that recognized the needs of their colleagues. In
each instance, the Law Merchant broke down rather than created
barriers to trade and translated diverse cultural and linguistic
heritages into the uniform language of commerce. Justice was

“Spontaneous activities bave evolved wherever buman beings bauve inter-

acted in accordance with their natural interests, seeking to satisfy per-
sonalends within a social framework that is free enough to incorporate
and respond to such ends in a process of self-ordering.

(Cambridge University Press, 1904), and Wyndam A. Bewes, The
Romance of the Law Merchant, being an introduction to the
study of international and commercial law, with some
account of the commerce and fairs of the Middle Ages (London:
1923). The most recent account can be found in the early
chapters of Leon E. Trakman, The Law Merchant and the Evolu-
tion of Commercial Law (Colorado: Fred B. Rothman, 1983).

The merchant codes, such as the Rolls of Oléron, the Laws
of Wisby, and the Rhodian Laws, provided the legal framework
fortrade. These commercial codes grew out of the practices of
merchants who met at the islands of Oléron or Rhodes or
elsewhere in the domain of medieval traders. The medieval mer-
chant codes are discussed in Gerard Malynes, Lex Mercatoria
(facsimile edition, 1979) in Part I, Chapter 17, “‘On the begin-
ning of the sea lawes,” pp. 119-20; Part I, Chapter 33, “An
abridgement of the imperiall sea lawes of the Haunce towns
made in the year 1614,” pp. 175-82; and Part I1I, Chapter 17,
“On the lawes of severall countries, whereby the differences
and controversies are determined,”’ pp. 460~70. On the Rho-
dian Laws, see Robert D. Benedict, ‘“The Historical Position of
the Rhodian Law,” Yale Law Journal, February 1909, Vol. X VIII,
No. 4, pp. 223-42. Ingeneral, see Frederick Rockwell Sanborn,
Origins of the Early Maritime and Commercial Law (New
York: The Century Co., 1930).

The system of the Law Merchant was self-perpetuating in
nature because it satisfied the expectations of the trading com-
munity and the needs of medieval consumers. It earned the
tolerance of local rulers by providing them with much-needed
taxes and other sources of revenue. The Law Merchant survived
because it was capable of responding to a diverse yet
interdependent body of reconcilable interests. Spontaneity
allowed the system to adapt to different commercial and
political circumstances and facilitated legal changes in accord-
ance with merchant practice. Deliberate planning was avoided
because it would have interfered with the market’s fluctuating
supplies and changing prices.

The Law Merchant operated widely, notwithstanding
geographical distance, linguistic barriers, and political and
military unrest, because the merchants themselves transported
the Law Merchant to distant trade fairs and market towns. Com-

rendered ex aequo et bono, equally and fairly, not in response
to some higher sense of altruistic reason, but because the needs
oftrade demanded the application of equal and fairjustice. Mer-
chants who submitted to the jurisdiction of the Law Merchant
expected to receive equal treatment and a fair settlement of their
commercial disputes. To deny them their expectations would
encourage merchants to shop around for a more sympathetic
forum, thus bringing an end to the universal nature of the Law
Merchant.

Under these influences, the spontaneous ordering of the Law
Merchant continued for hundreds of years throughout the
medieval period and, in many respects, is still present in the
twentieth century. Many current legal and commercial practices
owe their origins to the spontaneous evolution of the Law Mer-
chant. For example, the practice of marine insurance evolved
in medieval times as merchants sought to insure their vessels

“ . .the Law Merchant broke down rather
than created barriers to trade and
translated diverse cultural andlinguistic
beritages into the uniform language of
commerce.”

and cargoes against the attacks of pirates, brigands, and the
hazards of nature that constantly arose in the course of travel
by sea. The growth of sophisticated commercial instruments
(letters of credit, bills of exchange, and promissory notes) also
occurred during the development of the medieval Law Mer-
chant. Traders needed to finance their transactions in trans-
regional ventures and they needed credit in order to exchange
in distant markets. The development of commercial paper was
anecessary step toward satisfying their desire to extend their
trading networks. On these economic developments in general,
see Roberto S. Lopez and Irvings W. Raymond, Medieval Trade
in the Mediterranean World (Columbia University Press, 1955).

None of this is to suggest that the medieval Law Merchant was
a flawless system. Unfortunately, spontaneous ordering is not
always an assurance of perfect ordering. In fact, it can also be
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a source of potential disharmony. Not all commercial practices
during the medieval period were uniform in nature, nor were
alithe usages developed by merchants fair and reasonable. Local
merchant courts sometimes discriminated in favor of local mer-
chants to the disadvantage of foreign traders. Proceduresbefore
merchant tribunals sometimes consumed needless time and
cost, and hearings were occasionally more formal and complex
than the circumstances justified. Nevertheless, none of these
potential weaknesses destroyed the Law Merchant as a system
of law. The acceptable characteristics of the system survived,
namely those commercial institutions that had developed over
many centuries through actual commercial experience.
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actions (Lex Mercatoria),” Harvard International Law Jour-
nal, 1978, Vol. XIX, No. 1, pp. 221-77.

On the benefits of a truly spontaneous modern international
merchant law, see Clive M. Schmitthoff, “‘International Business
Law: ANew Law Merchant,” Current Law and Social Problems,
1961, Vol. II, No. 1, pp. 129-53; Aleksander Goldstajn, “The
New Law Merchant,”’ Journal of Business Law, 1961, Vol. XII,
pp. 12-17;and Leon E. Trakman, The Law Merchant: The Evolu-
tion of Commercial Law (Colorado: Fred B. Rothman, 1983).

Let me conclude with a few reflections. Spontaneous order-
ing in law is not an irrational process. Quite the contrary: if
allowed to develop freely, law evolves out of customs based

“ . .inorder for law to evolve naturally, the legal system should be based
upon the attitudes and bebavior of those wbhom the legal system actually

affects.”

Despite the growth of the nation-state in post-medieval times,
the international flavor of the Law Merchant has prevailed to
the present. The fragmentation of commercial law into state
codesand diverse decisions of national courts hasnot complete-
ly destroyed the Law Merchantand some of its institutions still
remain. International commercial arbitration in modern times
responds to the same motives as the medieval merchant court:
a desire to base legal decisions upon commercial usage, a con-
cerntoavoid complex legal procedures, and aneed to conduct
informal hearings ex aequo et bono. Thus, international mer-
chants have found it useful to retain commercial custom and
usage as the basis of their trade relations. They have included
uniform trade terms in their contracts and incorporated the
usages of the industry into their arrangements. They have also
altered the conditions of each contract in response to the altera-
tions in political, social and economic forces in the global
domain. For example, world wars have led to the alteration of
“war clauses’’ in trade contracts, while variations inimport and
export licensing have induced international merchants to
modify their “government direction” clauses.

On the influence of the medieval Law Merchant on the
development of modern commercial law, see John Honnold,
“The Influence of the Law of International Trade on the
Development and Character of English and American Commer-
cialLaw,” in The Sources of the Law of International Trade, with
Special Reference to East-West Trade, ed. Clive M. Schmitthoff
(New York: Praeger, 1964), pp. 70-87; Harold J. Berman and
ColinKaufman, ‘‘The Law of International Commercial Trans-

upon need and experience. Men and women develop means of
conducting their contractual relationships based upon the belief
that a self-ordered relationship is mutually beneficial and
superior to conflict or an arbitrarily imposed order. Individuals
engage in trade on the common-sense realization that defi-
ciencesin the agreement process canbe identified over time and
removed if necessary. It must be appreciated that, in order for
law to evolve naturally, the legal system should be based upon
the attitudes and behavior of those whom the legal system
actually affects. Thus, certain aspects of spontaneously-ordered
social and economic systems inevitably find their way into a
spontaneously-orderedlegal system. The main insight that we
can gain from the theory of spontaneous ordering is, as Michael
Polanyi putitin The Logic of Liberty: Reflections and Rejoinders
(University of Chicago Press, 1980), ““Wherever we see a well-
ordered arrangement of things or men’’ we shouldnot “ instinc-
tively assume that someone has intentionally placed them that
way.’ Indeed, wherever wefind a well-orderedlegal system (the
Law Merchant or the Common Law system itself), we should
appreciate that much of its growth has evolved spontaneously
and naturally out of the needs and experiences of men and
women.

Leon Trakman is a Professor of Law at the Dalhousie Law School,
Halifax, Canada. He was a Summer Fellow at the Institute for
Humane Studies in 1982 and is the author of The Law Mer-
chant and The Evolution of Commercial Law (Colorado:
Fred B. Rothman, 1983).

Crosscurrents
Revolution in Central America

Several recent books are very helpful in understanding the
complex events taking place in Latin America. On the struggle
by Christians for human dignity and human rights in the face
of ruthless and brutal régimes, see Penny Lernoux, Cry of the
People: The Struggle for Human Rights in Latin America—
The Catholic Church in Conflict with U.S. Policy (New York:
Penguin, 1982). A useful collection of essays, along with an
excellent bibliography, by a group sympathetic to the popular
movements and opposed to current U.S. policy, is Revolution
in Central America, ed. Stanford Central America Action Net-

work (Boulder, CO: Westview Press, 1983). For a concise history
of U.S. involvement in Central America, see Jenny Pearce, Under
the Eagle: U.S. Intervention on Central America and the Carib-
bean (Boston: South End Press, 1982). Onthe problems of one
of the key countries in U.S. Central American foreign policy, see
El Salvador: Central America in the Cold War, ed. Marvin E.
Gettleman et al. (New York: Grove, 1981), and Report on
Human Rights in El Salvador, compiled by the Americas Watch
Committee and the American Civil Liberties Union (New York:
Vintage, 1982).

Also recommended is the interview with the Colombian
Nobel Laureate for Literature, Gabriel Garcia Marquez, in
Playboy, February 1983. In this interview the author of One
Hundred Years of Solitude and The Autumn of the Patriarch
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talks about the important role politics plays in his writings and
the unfortunate misunderstandings many North Americans

haveabout the nature of the revolutions currently taking place
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Geoffrey Best has also written a history of the attempts to
mollify the destructive effects of war, Humanity in Warfare:
The Modern History of the International Law of Armed Con-
flicts (London: Methuen, 1983). The belief that war could be
limited by certain customary practicesand the strictadherence
to an international code of law is a legacy of the optimism of
theliberal enlightenment. Itbecame a platitude of nineteenth-
century liberalism that industrial development and material pro-
gress would eliminate once and for all the major causes of war.
See the classic work by Edmund Silberner, The Problem of War
in Nineteenth-Century Economic Thought (New Jersey:
Princeton University Press, 1946)and W.B. Gallie, Philosopbers

“The government’s economic policy was
actually accelerating the redistribution of
wealth in favour of therich, the Friends of
Peace argued, because taxation ultimate-
ly profited the creditors of the state and the
availability of paper credit allowed the
‘great capitalists’ to expand their

operations.”
Cookson

of Peace and War: Kant, Clausewitz, Marx, Engels, and Tolstoy
(Cambridge University Press, 1979) for a discussion of the
pacific legacy of the enlightenment and the naive optimism of
nineteenth-century liberalism.

Textbook on Modern Political Theory

In the previous issue of the Humane Studies Review we
reviewed a guide to economics textbooks for those looking for
free-market alternatives to the usually unpleasant fare foisted
upon undergraduates. The same problem is faced by students
of political science and, although there is no guide to textbooks
as such, there is at least one textbook on political theory we are
happy to recommend: Norman Barry’s An Introduction to
Modern Political Theory (London: Macmillan, 1981). It is
refreshing to see a textbook that explicitly adopts what Barry
calls a “liberal-rationalist” position and where the ideas of
Hayek, Friedman, Rothbard, Nozick, and Buchanan are taken
seriously and discussed at length. However, the book lacks a
discussion of class analysis (apart from a rather brief and un-
satisfactory mention of Pareto’s and Mosca’s theory of elites),
a subject that is of central importance to libertarian political
theory. Thebest introduction to libertarian class theory is still
AlbertJay Nock, Our Enemy the State (New York: Free Life Edi-
tions, 1973), introduced by Walter E. Grinder.

Barry’s thoughts on liberalism are also presented at some
lengthinareview article on ‘“The New Liberalism,” British Jour-
nal of Political Science, Vol. XIII, No. 1, January 1983, pp.
93-123, where he distinguishes between the “‘consequen-
tialists”’ (The Wertfrei approach of the Chicago, Austrian, and
Virginia Schools)and the “‘rights” traditions (Rand, Nozick,and
Rothbard) in modern libertarian thought.

Locke and Property Rights

Three importantbooks onJohn Locke’s political philosophy
have recently been republished in paperback. The firstisby John
Dunn, The Political Thought of Jobn Locke: An Historical
Account of the Argument of the “Two Treatises of Government”’
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asource of potential disharmony. Not all commercial practices
during the medieval period were uniform in nature, nor were
all the usages developed by merchants fair and reasonable. Local
merchant courts sometimes discriminated in favor of local mer-
chants to the disadvantage of foreign traders. Procedures before
merchant tribunals sometimes consumed needless time and
cost, and hearings were occasionally more formal and complex
than the circumstances justified. Nevertheless, none of these
potential weaknesses destroyed the Law Merchant as a system
of law. The acceptable characteristics of the system survived,
namely those commercial institutions thathad developed over
many centuries through actual commercial experience.

“ . .inorder forlawto evolvenaturally
upon the attitudes and bebavior of thos

affects.”

Despite the growth of the nation-state in post-medieval times,
the international flavor of the Law Merchant has prevailed to
the present. The fragmentation of commercial law into state
codes and diverse decisions of national courts has not complete-
ly destroyed the Law Merchant and some of its institutions still
remain. International commercial arbitration in modern times
responds to the same motives as the medieval merchant court:
a desire to base legal decisions upon commercial usage, a con-
cerntoavoid complex legal procedures, and aneed to conduct
informal hearings ex aequo et bono. Thus, international mer-
chants have found it useful to retain commercial custom and
usage as the basis of their trade relations. They have included
uniform trade terms in their contracts and incorporated the
usages of the industry into their arrangements. They have also
altered the conditions of each contract in response to the altera-
tions in political, social and economic forces in the global
domain. For example, world wars have led to the alteration of
“war clauses” in trade contracts, while variations in import and
export licensing have induced international merchants to
modify their “government direction” clauses.

On the influence of the medieval Law Merchant on the
development of modern commercial law, see John Honnold,
“The Influence of the Law of International Trade on the
Developmentand Character of English and American Commer-
cial Law,” in The Sources of the Law of International Trade, with
SpecialReferenceto East-West Trade, ed. Clive M. Schmitthoff
(New York: Praeger, 1964), pp. 70-87; Harold J. Berman and
ColinKaufman, ‘“The Law of International Commercial Trans-
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actions (Lex Mercatoria),” Harvard International Law Jour-
nal, 1978, Vol. XIX, No. 1, pp. 221-77.
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Several recent books are very helpful in understanding the
complex events taking place in Latin America. On the struggle
by Christians for human dignity and human rights in the face
of ruthless and brutal régimes, see Penny Lernoux, Cry of the
People: The Struggle for Human Rights in Latin America—
The Catholic Church in Conflict with U.S. Policy (New York:
Penguin, 1982). A useful collection of essays, along with an
excellent bibliography, by a group sympathetic to the popular
movements and opposed to current U.S. policy, is Revolution
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talks about the important role politics plays in his writings and
the unfortunate misunderstandings many North Americans
have about the nature of the revolutions currently taking place
in Latin America.

“The U.S. government bas increased its
diplomatic, economic, and military sup-
port for El Salvador precisely during the
period when buman rights violations
there bave accelerated.”

“The violations of buman rights taking
place in El Salvador are not aberrations.
Ratber, they are selectively directed
against those perceived as opposing the
country’s economic and political system.”

Report on
Human Rights in El Salvador

“The Reagan administration sees any
nonconformity by the people of Latin
America not as an end product of the
miserable condition in those countries
but as some kind of Soviet operation. In
believing that, the Reagan administration
is creating a self-fulfilling propbecy.”

Marquez
War Studies

A recent series from the British publisher Fontana, The Fon-
tana History of European War and Soctety, ed. Geoffrey Best,
aims to summarize the massive amount of recent literature on
theinterrelationship between war and thesocial, political, and
economic development of modern Europe. Three volumeshave
appeared so far: Geoffrey Best, War and Society in Revolu-
tionary Europe, 1770-1870 (London: Fontana, 1982); V.G.
Kiernan, European Empires from Conquest to Collapse,
1815-1960 (London: Fontana, 1982); Brian Bond, War and
Europe, 1865-1955 (London: Fontana, 1984).

Best deals with the military and social changes brought about
by the transformation of the French Revolution from a liberal
revolution (1789-1792) into the political despotism that
culminated in the Napoleonic Empire (1793-1815). Kiernan
discusses the savage and bloody manner in which the European
powers forged and defended their colonial empires from the
end of Napoleon until the period of decolonization after the
Second World War. Bond deals with the revolutionary changes
in destructive capacity that technology, industrialism, and the
authority of the modern state make possible.

The deleterious effects of war, both internal and external,
were understood by English liberals, many of whom worked
assiduously to oppose war and militarism. This is the fascinating
subject of J.E. Cookson’s The Friends of Peace: Anti-War
Liberalism in England, 1793-1815 (Cambridge University
Press, 1982). Onceagain, itis clear that liberalism is intimately
tied to opposing the twin cvils of war and imperialism. Of
particular interest in Cookson’s book is Chapter Three, ‘“The
Warring Society,” in which the pacific tendency of the market
is contrasted with the warlike qualities of the aristocracy and
the problems of class and class interest figure prominently.
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Geoffrey Best has also written a history of the attempts to
mollify the destructive effects of war, Humanity in Warfare:
The Modern History of the International Law of Armed Con-
Sflicts (London: Methuen, 1983). The belief that war could be
limited by certain customary practices and the strictadherence
to an international code of law is a legacy of the optimism of
theliberalenlightenment. It becamea platitude of nineteenth-
century liberalism that industrial development and material pro-
gress would eliminate once and for all the major causes of war.
See the classic work by Edmund Silberner, The Problem of War
in Nineteenth-Century Economic Thought (New Jersey:
Princeton University Press, 1946)and W.B. Gallie, Philosophers

“The government’s economic policy was
actually accelerating the redistribution of
wealth in favour of the rich, the Friends of
Peace argued, because taxationultimate-
ly profited the creditors of the state and the
availability of paper credit allowed the
‘great capitalists’ to expand their

operations.”
Cookson

of Peace and War: Kant, Clausewitz, Marx, Engels, and Toistoy
(Cambridge University Press, 1979) for a discussion of the
pacific legacy of the enlightenment and the naive optimism of
nineteenth-century liberalism.

Textbook on Modern Political Theory

In the previous issue of the Humane Studies Review we
reviewed a guide to economics textbooks for those looking for
free-market alternatives to the usually unpleasant fare foisted
upon undergraduates. The same problem is faced by students
of political science and, although there is no guide to textbooks
assuch, there is at least one textbook on political theory we are
happy to recommend: Norman Barry’s An Introduction to
Modern Political Theory (London: Macmillan, 1981). It is
refreshing to see a textbook that explicitly adopts what Barry
calls a “liberal-rationalist” position and where the ideas of
Hayek, Friedman, Rothbard, Nozick, and Buchanan are taken
seriously and discussed at length. However, the book lacks a
discussion of class analysis (apart from a rather brief and un-
satisfactory mention of Pareto’s and Mosca’s theory of elites),
a subject that is of central importance to libertarian political
theory. Thebestintroduction to libertarian class theory is still
AlbertJay Nock, Our Enemy the State(New York: Free Life Edi-
tions, 1973), introduced by Walter E. Grinder.

Barry’s thoughts on liberalism are also presented at some
lengthinareview article on “The New Liberalism,” British Jour-
nal of Political Science, Vol. XIII, No. 1, January 1983, pp.
93-123, where he distinguishes between the ‘consequen-
tialists”’ (The Wertfrei approach of the Chicago, Austrian, and
Virginia Schools)andthe “‘rights” traditions (Rand, Nozick,and
Rothbard) in modern libertarian thought.

Locke and Property Rights

Three important books onJohn Locke’s political philosophy
have recently been republished in paperback. The firstis by John
Dunn, Thke Political Thought of Jobn Locke: An Historical
Account of the Argument of the “Two Treatises of Government”’
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(Cambridge University Press, 1982), who stresses that Locke’s
theological assumptions provide the basis for his political
theory. The second isbyJames Tully, A Discourse on Property:
John Locke and His Adversaries (Cambridge University Press,
1982), who places Locke’s Second Treatise in the context of the
important seventeenth-century debate on natural rights, in
order to ascertain precisely what aspects of Locke’s property
rights theory are a unique contribution to political theory and
what were the common assumptions of theage. The third con-
tribution to Lockean political studies, Julian Franklin’s Jobn
Locke and the Theory of Sovereignty: Mixed Monarchy and the
Right of Resistance in the Political Thought of the English
Revolution (Cambridge University Press, 1981), continues the
important scholarly process of demonstrating how radical
Locke really is. Franklin argues that Locke transformed the tradi-
tional theory of sovereignty (which gave the right to resist a
tyrant only to certain representatives of the people)into a much
more radical view in which sovereignty and, hence, the right
of resistance, was granted to the people themselves rather than
to any intermediate representative body.

“For Locke, bowever, adistinction must be
drawn between isolated acts of tyranny—
or occasional abuses of executive authori-
tythatdonotdisruptthe law in general—
andacalculateddesign tosubvertthe law
and public liberty as such. . .(in the
Jormer case) where recourse to appeal is
still available the use of force is always
premature. . .(in the latter case) revolu-
tion is appropriate.”

Franklin

The collection of essays entitled Theories of Property: Aristo-
tle to the Present (Waterloo, Ontario: Wilfrid Laurier Univer-
sity Press, 1979), ed. Anthony Parel and Thomas Flanagan, has
some valuable pieces that should be of interest to our readers.
Itincludes essays on the notion of property in the work of such
thinkers as John Locke (J. Tully), John Stuart Mill John Gray),
F.A.Hayek (T.E. Flanagan), and Robert Nozick (S.B. Drury). Also
of note is the essay on “The Mobility of Property and the Rise
of Eighteenth Century Sociology”’ by J.G.A. Pocock.

Gray on Mill and Hayek

The Oxford political philosopher John N. Gray has written
achallenging book on John Stuart Mill’s theory of liberty, Mill
on Liberty: A Defense (London: Routledge and Kegan Paul,
1983). According to Gray, Mill canbe interpreted asan advocate
of “indirect” rather than *'direct” utilitarianism. By this, Gray
means that the direct promotion of happiness, sometimes at the
expense of liberty, is self-defeating. Gray argues that, on the
other hand, in a theory of indirect utilitarianism, “there are
utilitarian reasons for according the vital interests inautonomy
and security a priviledged immunity from utilitarian trade-off”
(p. 128). We recommend it to those natural-rights advocates who
have dismissed utilitarianism out-of-hand as an unsuitable
defense of liberty.

John Gray has also written an important appraisal of Hayek
and his contribution to the rebirth of the classicalliberal tradi-
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“These vital interests (autonomy and
security) are to be protected before any
others aman may bave and they arenot to
beinvaded ordamaged simply because it
seems that a greater satisfaction of overall
Dreferences might thereby be achieved.”

Gray

tion in this century, Hayek on Liberty (New York: Basil
Blackwell, 1984). In this study, which originally appeared as
“F.A. Hayek and the Rebirth of Classical Liberalism,”’ Literature
of Liberty, Vol. V,No. 4, Winter 1982, pp. 19-66, Gray concludes
that Hayek has been able to fuse certain aspects of the rival
paradigms of conservatismand libertarianism with his theory
of social evolution and *“voluntaristic traditionalism.”” How well
this marriage of conservative and libertarian values works is left
forthereaderto decide. Thisissue of Literature of Libertyalso
contains the most comprehensive bibliography to date of
writing by and on Hayek, compiled by John Cody. This fine
bibliography, in expanded form, also appears in Gray’s book.

Alternative Defense

The current re-thinking of the role of nuclear weapons by
some senior military figures on both sides of the Atlantic has
been brought about by the growing awareness that nuclear
weapons are, for all intents and purposes, unusable. Four very
senior ex-officials have recently confirmed this view by calling
for the urgentadoption of a “nofirstuse” policy in order to ease
international tension. See McGeorge Bundy, George F Kennan,
Robert S. McNamara, Gerard Smith, ‘“Nuclear Weaponsandthe
Atlantic Alliance,” Foreign Affairs, Spring 1982, Vol. LX, No.
4, pp. 753-68, and the debate that followed in ibid., Vol. LX,
No. 5, especially the comment by Earl C. Ravenal, pp. 1174-76.

“In any large-scale nuclear exchange
between the superpowers, global environ-
mental changes sufficient to cause the
extinction of a major fraction of the plant
and animal species on the Earth are like-
ly. In that event, the possibility of the
extinction of bomo sapiens cannot be
excluded.”

ANuclear Winter

A view is beginning to emerge that considers any use of
nuclear weapons, in the words of Andrei Sakharov, “‘the col-
lective suicide of mankind.” See Sakharov’s open letter, “The
Dangers of Thermonuclear War: An Open Letter to Dr. Sidney
Drell,’ Foreign Affairs, Summer 1983, Vol. LXI, No. 5, pp.
1001-16. According to this interpretation the use of nuclear
weapons is viewed as suicidal, for two reasons. First of all, on
apurely tactical level, in densely populated areas such as western
Europe it is impossible to use nuclear weapons to defend life
and property without destroying that which one is supposed
to be defending. Far more importantly, ona global level, there
is also the likelihood that the detonation of several hundred
nuclear warheads would bring on a devastating “‘nuclear
winter.”’ See R.P. Turco, O.B. Toon, T.P. Ackerman, J.B. Pollack,
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and Carl Sagan, “Nuclear Winter: Global Consequences of
Multiple Nuclear Explosions,” Science, 23 December 1983, Vol.
CCXXII, No. 4630, pp. 1283-92; Paul Ehrlich, etal., “The Long-
Term Biological Consequences of Nuclear War,” ibid., pp.
1283-1300; Carl Sagan, ‘‘Nuclear War and Climatic
Catastrophe: Some Policy Implications,” Foreign Affairs,
Winter 1983-84, Vol. LXII, No. 2, pp. 257-92; Anne Ehrlich,
“Nuclear Winter,” Special Supplement, Bulletin of the Atomic
Scientists, April 1984, Vol. XL, No. 4;and the collection of essays
in Nuclear War: The Aftermath: A Special AMBIO Publication
(New York: Pergamon Press, 1983).

The second reason for becoming disillusioned with the idea
ofnuclear “‘defense’ istied up with the broader disillusionment
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of being involved in a conflict between two military blocs.
Defense without the Bomb: The Report of the Alternative
Defense Commission (New York: International Publications
Service, Taylor and Francis Inc., 1983) suggests a range of
options for European countries to insure adequate defense
withoutrecourse to nuclear weapons or dependence on nuclear
allies.

David Hart, the editor of the Humane Studies Review, has
studied history and political philosophy at Macquarie Univer-
sity in Sydney, Australia; the Johannes Gutenberg Universitat
in Mainz, West Germany; and Stanford University in California.
He is currently working on a PhD in French Liberal thought at
King’s College, Cambridge.

Saturday, November 17, 1984

9:00 - 9:30 a.m.  Registration

9:00 - 10:45 a.m. ‘“‘Economics: What it Can
and Can’t Tell Us”
Professor Ronald A. Howard
Economics-Engineering
Systems Department
Stanford University

10:45 - 11:15 a.m. Coffee Break

11:15 - 12:30 p.m. “The Notions of Social Cost
and Market Failure”
Dr. Gerald P. O’Driscoll, Jr.
Senior Economist
Federal Reserve Bank of Dallas

12:30 - 1:45 p.m. Luncheon (included)

Professor Gerald L. Sauer
Amos Tuck School of Business
Dartmouth College

3:15 - 3:45 p.m. Coffee Break

3:45 - 5:00 p.m. “Deregulation: A Prescription”
Professor Ronald A. Howard
Economics-Engineering
Systems Department
Stanford University

5:00 - 6:00 p.m. Wine and Cheese Reception
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2:00 - 3:15 p.m. “A Property Rights Perspective”

BAUER FORUM
CLAREMONT MCKENNA COLLEGE

A program designed
primarily for Engineering
and Business students, but
open to all interested
students and faculty.

The purpose of this interdisciplinary
seminar is to explore the market
mechanism and its relation to matters
of social justice as well as those of
resource allocation and social welfare.

Sponsoring
organizations

The Center for the Study of Law
Structures at Claremont McKenna
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The Institute for Humane Studies
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For reservations, please write or call:
Conference Coordinator

Institute for Humane Studies

P.O. Box 1149

Menlo Park, CA 94026

415-323-2464




